In sum, we think Lone Star fails to rebut the judge s finding that
Brown was riding in an unsafe position given the circumstances at the
Jack Plant.  Therefore, the judge's liability finding, narrowly con-
strued, is affirmed.

Finally, the judge assessed a $6,000 penalty largely on the basis
of the degree of Lone Star's negligence and the gravity of the violation,
2 FMSHRC at 3453-54.  The judge focused on what he regarded as Lone
Star's negligent failure to promulgate written safety rules pertaining
to safe car dropping.  Id.  The judge also noted Lone Star's good faith
compliance and its "safety-minded" record in other respects.  Id. at
3453.  On review, Lone Star raises only a narrow penalty issue:  the
propriety of the judge's finding that it was negligent in not having
written rules on car dropping.

We agree with the judge that Lone Star's failure to control more
effectively such underlying variables as safe drawhead opening, coupling
procedure, and vehicular crossing of the tracks, is evidence of negli-
gence, although we do not believe such control necessarily had to be
effected through written rules.  The judge's penalty assessment is based
on the evidence and reflects correct consideration of the penalty
criteria set forth in section 110 of the Mine Act.  The penalty is
appropriate under the circumstances of the case and will not be dis-
turbed.  See Shamrock Coal Co.. 1 FMSHRC 469 (1979).

For the foregoing reasons, we affirm the judge's decision.

fn. 6 cont'd

recommends that if MSHA determines that front end riding is per se

unsafe, or wishes to find it unsafe "on the basis of individual circumstances,"

it should first apprise industry of this viewpoint to "allow an opportunity

for compliance." Id. at 2.  The judge concluded that his decision was

entirely consistent with the memo's opinion that front end riding may be

unsafe, "depending on the circumstances involved in a given situation."

2 FMSHRC at 3451.  We do not think that the memo injects any major

liability issue into this case on review.  Lone Star now chiefly cites

it for the proposition that section 56.9-41 requires a situational

analysis to determine whether any particular riding position in unsafe--

an interpretation with which we agree, as discussed above. We also think

that although the Secretary should provide further guidance on safe car

dropping in the future, the situational risks at the Jack Plant were

highly forseeable and Lone Star should have prohibited front end riding

until they were removed.

2534nt when Brown started his drop.  In our view,
